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CIVIL DOCKET 
UNITED STATES DISTRICT COURT 


Jury demand date: 


D. C. Perm Ne. 106 Rev 2 - = _Mise Civ. 
TITLE OF CASE | LTTORNEYS 
LOLS ENE IO REE EAT —____] Fer plaintiff: _ ee 
UNITED STATES OF AMERICA and_ , I U.S, Attorney r oa 
DONALD M. CERRA, Special pa eres | See oa 2) is oe 
of the Internal Revenue Service — - + ; er AE aS. ee. 
JOHN L. BEATTIE, JR. I i ; eee 
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Basis of Action: Docket fee 
IRS contempt 


Witness fees 


Depositions | ; 
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Action arose at: 
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em 
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Miec. Civ. ____. ————— on — 
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DATS PROCEEDINGS Date Ord 

| Judgment 


1975 
“Jan. 14|Filed order to show cause # petition & affidavit why respondent should F-164 
~ | not be compelled to cbey IRS summons ret. 1-27-75-Burke, DJ —- 
_____14/Filed Mar. ret. on OTSC served on John L. Beattie, Jr. on 1-10-75 | 
‘ -14{Filed defts. answer to petition to enforce IRS summons. __ eee SESS 
______22/\Filed Cefts. affidavits in support of answer to petition to enforce | 


| Internal Revenue Service Summons. CIRCLE SL a < ce 
_27. Order to show cause re IRS summons. To be submitted 2 wks from today. 


“May 19 Filed order overruling respondent's answer, The summons will be  _|_-~F-16: 
ee ee enforced. The respoavent shall appear pursuant to the summons | 
| S(t the Intelligence Division, Room 509, 100 State Street, Roch. 4 
| 


hae eae 6-3-75 at 10am-Burke, DJ Notice & copies to U.S, Atty. 


____& Sydney R, Rubin is. guestameniaieeteell Radintaevndnesetinis 
pas respondents notice of moticn for an order staying an order of | 


ems” 


of the Ct, made on 5-16-75 overruling respondents claims of | 

_ sds C_Cprivilege under the 5th Amendment etc, ret, 5-27-75 | 

_____27 Filed kespondent's Notice of Appeal (copy mailed to U.S. Attorney | 

| Sand to Clerk, CCA with copy of docket entries; CCA's Forms 
—T- ¢ and D mailed to Mr. Rubin) — 


_27 [Return date of motion--stay denied but date for appearance before | 

BA "IRS extended to 6/17/75 oe i poe 
June 23 |Filed transcript of proceedings on 1/27/78. 7 Ps 

23| “ transcript of proceedings on 5/2/°/75 ie | 
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I ) j ( if CA i ) 
) M. CERRA, Sp | ) 
oi Ini 1 ver £ ce, ) 
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) 
Ve ) CIVil, ACTION NO. 
) 
pit Lie ay t., ) 
) 
) 
ORDER TO Silo CAUSE 


“ $4 t+ tian } - £-} ‘24 Aawi > 

I 1 the Petition its attached thereto, the Arridavit o: 

5 LA t Donald M. Cerra, Inter Revenue Service, end upon the 
otion of Jonn T, Elfvin, United States Attorney for the Western District 


; ORDEZED that Jom L. Beattie, Jr., envpear before the [nitedc States 
2 = 
Te ae PO r - er Fe 
cL n€ dined £6 ug fy \¢ < tty RQ tC, 
; District Court for the Wester District of New York, in‘th= court roon ¢ 
meaciged over by the undersinmned mn +} ~~) Io a hy P 
: presided over by the undersigned, on one _ “OY day OL rete > 


- 1975; at : {c o'clock in the £72Ze _ noon to show cause, if any he 


to obey the Internal Revenue Sumions 


he should not be com 


; served upon him on September 13, 197. It is further 
ORDERED that a copy of this Order, tegether with the Petition and 


Exhibit and Affidavit attached thereto, be served upon John L. Beattic, Jr., 


on or before the 7m day of <n, , 1974. It is further 


written response to the petition within five (5) days after service of - 
the Petition upon hin. 


Dated at Rochester, New York 


UNITED STATES DISTRICT JUDGE 
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f the Internal Re 


ee 


Petitioners 
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See 


Respondent 


PETITION TO ENFURCE DNTERAL REVENUE SERVICE SU:4i0NS 
The United States of America ond Donald M. Cerra, Special Agent 
of the Internel Revenue Service, py their attorney, John T. Elfvin, 
United States Attorney for the Western District of New York, show unto 
this Court as follows: 
I 
Tais is a proceeding brought under the authority of Sections 7402(b) 
and 7604(2) of the Internal Revenue Code of 1954 to obtain judicial 
enforcement of an Internal Revenue Summons. 
it 
The petitioner, Donald M. Cerra, is a Special Agent of the Internal 
Revenue Service, employed in the Intelligence Division of the Office of 
the District Director of Internal Revenue in Rochester, New York. 


K ty 


The -espondent, John L. Beattie, Jc., resid. at 49 Shoreham Drive, 


Rochester, New York, within the jurisdiction ov this Cow't. 
=> 
IV 
The petitioner, Donald M. Cerra, is conducting an investigation for 


the purpore of uscertaining the federal income tax liabi’ities of John 


.. Beattie, Jr., for ths years 1953 through 1972, inclusive, 


Vv 


The respondent, John L. Beattie, is in possession and control 
VI 
On September 13, 1974, an Internal Revenue Service Summons, a 
con, of which is attached hereto as Exhibit A, was issued by the 


setitioner, Donald M, Cerra, directing the respondent, John L. Beattie, 


or., to appear before the said Donald M, Cerra, on September 23, 1974 
25 10:00 a.m., e+ Room 509, 100 State Street, Rochester, New York, to 
testify and to produce for examination books, records and other papers, 
231 of which are fully described in the summons attached hereto as 
Zchinit A. A copy of this summons was personally served on John L. 
Seattie, Jr., on September 13, 1974, as is set out in the Affidavit of 
the petitioner, Donald M, Cerra, attached hereto as Exhibit B. 
VII 

On Septenber 23, 1974, the respondent, John L. Beattie, Jr., 

acosered but refused to comply with the summons by testifying or by 


—yege 555-24 


sroducing the books, rev.*i3 and other documents demanded in the stumons. 


is set forth in the Affidavit of Donald M. Cerra, attached hereto as 
=hivit B. 
VIII 
It was and is now essential to the determination of the correct tax 
~isstlity of John L. Beattie, Jr., for the years 1968 througa 1972, 
‘-clusive, that the respondent be required to appear and produce the 
Zoexmments, records and other information sought in the summonses and 


-ive testimony regarding those documents and records as is evidenced 


~ 


- the Affidavit of Donald M. Cerra which is attached hereto as Exhibit 


a 


1, Thet this Court enter an Order directing the respondent, 
1, Beattie, 2m. $6 Show cause, if any he has, 7 he shouted not 
sommiy with end obey the su-mons attached hereto as Exhibit A in eech 


end every resuirerent thereof; 

2. That this tisae enter en Order directing the respondent, 
comm L. Beattie, Jr., to obey the summons attached hereto as Exhibit A 
in each end every recuirement thereof by ordering the attendance and 
production of the records as is required and called for by the terms of 
she sumions before the petitioner, Donald M. Cerra, or any other proper 
o2ficer of the Internal Revenue Service, at such time and place as 
hereetter may be fixed by the petitioner, Donald M. Cerra, or any other 
proper officer of the Internal Revenue Service, and by ordering the 


resvondent, John L. Beattie, to appear for the ose of givin 
= F) ? As Gi 
3. Theat the United States recover its costs in maintaining this 


Lh, Thet this Court grant such other and further relief as it deems 
f I ; ee , jf 
ease 4. Oo Afr caf’ 

“JOHN T. ELFVIN 

United States Attorney 


cust end proper. f 


ssistant United States Attorney 
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oF Counsel: 


SER+LD C. MOLLER 

TZricl Attorney 

. Division 

ed States Department of Justice 
weshington, D.C. 20530 


Soper 


a tme acceso abi tin 


es >* tre tax liability of 
oie Lie BOsSttcre Te 


i>: S>oreham Drive 
New York 
-te°rz. 52,27 se District of Buffalo a 
Terai: 1968 through 1972 


oner of Interna! Revenue 


> —_29nn L, Beattie Jr. 
> Snoreham Drive 
7 New York 


$ You are hereby summoned and required to appear before 


ity 


wy > 2 oy oS 


internal Revenue Service 
P.O. Box 3015 
Federal Station 


Rochester, N.Y. 14614 


testimony relating to the tax liability or the collection of 


the tax liability of the above named person for the peri- 


Special Agent Donald M. Cerra 


2n oficer of tne Internal Revenue Service. to give 


poss: 


s 


Zoliowing: 


che preparation of the aforementioned returns. 


22 2721.72 for appearance: 


- . vita this summons will render you liable to proceed- 
=: court of the Unitea States or before a United States 


23420 U772° authority of the Internal Revenue Code 


Od(s) designated and to bring a. 
examination the following books, records, and papers at 
the place and time hereinafter set forth: 


: T-zsllizence Division, Room 509 
| > the 23rd dayof September 19 _74 at 


you and produce for 


original workpapers of Arthur Robeson, C-P.A. which are in your 

ion and were used in the preparation of Form 1040 U.S. Individual 
Tax Return of John L. Beattie Jr. and Margaret Beattie for the 
1968, 1969, 1970, 1971 and 1972 consisting of but not limited to 
trial balances, balance sheet, adjusting entries, closing 
‘es, workpapers, notes, memorandums and any correspondence used in 


100 State Street, Rochester, New York 


10:00 _ o'clock _A..M. 


commissioner or magistrate to enforce obedience to the requirements 
of this summons, and to punish default or disobedience. 


is 13th day of September 19 _74 
Original Levu Vs rH fh ___ Special Agent ae +e 


Signature 
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EXHIBIT §/{ 


woermeet of ree Treasury - loternal Rewenue Service 


Title 
Form 2039 (Rev. 2-74) 


eee oe 


Form 4576 (Rew 3-71) 
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TH! THE WITTE) STATES DISTRi. 2 COURT FOR THE 


} 
WESTERN DISTRICT OF WEN Yu - | 
| 
| 
STATES OF AMERICA and ) 
DM, CERRi, Svecial Agent ) 
Internal Revenue Service, ) 
, | 
Petitioners ) 
) 
ve ) CIVIL, ACTION NO. | 
) 
JOHi L, BRATTIZ, IR., ) 
Respondent ) 


AFFIDAVIT 


STATS OF NEW YORK) .g 
COUNTY OF MONROE ) 


DONALD M, CERRA, a petitioner herein, being first duly sworn, 


e is e auly commissioned Special Agent of the Internal 
Pevyenue Service with a post of duty in Rochester, New York, and 

ing his duties under the District Director of Internal Revenue. 
2. het in his capacity as a Special Agent he was assigned to 
investigate the federal income tex liabilities of John bi Beattie, Jr., 
Sor the years 1%3, 1969, 1970, 1971 2: 1972. 

3. That pursuant to such invesii;.1 ca and in accordance with Sections 

7602 end 7603 of the Internal Revenu. “*de of 1954, he served a Summons, 
Creasury Form 2039, upon John L. Beattie, Jr., on September 13, 1974, by 
>ersonally hending a copy of the summons to John L. Beati:ie, Jr.. The 
Susrons which is attached to this Petition and made a part hereof 
(sxnivit A) directed John L, Beattie, Jr., to appear before yor affisnt 
on the 23rd day of September, 1974, at 10:00 a.m., at Room 509, 100 


State Street, Rochester, New York, then and there to give testimony and 


to produce certain records relating to the tax liabilities of John L. 


Beattie, Jr., for the years 1963, 1969, 1970, 1971 and 1972. 


EXHIBIT "3B" 
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espondent, Jonn L. Beattie, Jr., appeared before 


your affiant at the time and place directed by the Sumons but refused 


to comply with the further terms of said Sumnons and such refusal 


continues to the date of this Affidavit. 


5. Thas the testimony and cocuments demanded ny the Summons 
served upon the respondent, John L. Beattie, Ur., | necessary for 
the determination of the fedex 1 ncome tax liabilities of John L. 


Beattie, Jr., for the y-ars 1968, 1969, 1970, 1971 and 1972. 
ather your affiant saith not except that this Affidavit is in 
support of a Petition to Eniorce an Internal Revenue Summons issued to 


John L. Beattie, Jr. 


ae my, ) a 
/-, / Dow see Ws ODI ae 
DONALD M, CERRA ii 
Special Agent, Intelligence Division 
Internal Revenue Service 


Sworn to and subscribed before me this 73, tk aay of / 4 Ate 


1974. 


/ | ; "Ayf er 
L202 ( -_ 


Notary Public 


My commission expires: 


IN THE UNI'CED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF NEW YORK 
1 
UNITED STATES OF AMERICA and ) 
DONALD M. CERRA, Special Agent ) 
of the Internal Revenue Service, ) 
) 
Petitioners ) 
) 
Vv. ) CIVIL ACTION NO. 
a ) 
JOHN &. BEATTIE, JR., ) 
/ ) 
Respondent ) 
| ANSWER TO PETITION TO ENFORCE INTERNAL REVENUE SERVICE SUMMONS 
| The Respondent, John L. Beattie, Jr., by his attorney, 
| sydney R. Rubin, answers the Petitioners’ Petition in the above- 


entitled proceeding, as follows: 


| 
| 1. Aamits that the proceeding is brought under §§7492 (b) 
fend 7604(a) of the Internal Revenue Code of 1954, but denies the 
remaining allegations of Paragraph 1 of the Petition. 

2. Admits the allegations of Paragraph 2 of the Petition. 

3. Admits the allegations of Paragraph 3 of the Petition. 

4. Admits that Petitioner, Donald M. Cerra is conducting an 
investigation with respect to the income taxes ae Seka L. Beattie, 
Jr. for the years 1968 through 1972, inclusive, but denies the 
remaining allegations of Paragraph 4 of the Petition. 

5. Admits the allegations of Paragraph 5 of the Petition. 

6. Admits the allegations of the first sentence of Paragrap 


6 of the Petition, and admits that a copy of the summons was per- 


—— oOoOoee ee > 


sonally served on John L. Beattie, Jr. on September 13, 1974, but 
denies the remaining allegations of the second sentence of Fara- 
graph 6 of the Petition. 

7. Admits that the Respondent appeared on September 23, 
1974 and refused to testify or to produce the books, records and 


other documents demanded in the summons except to assert his pri- 


| 

vilege against self-incrimination under the Fifth Amendment to 
the United States Constitution, and admits that such refusal con- 
ltinues to date. Denies the remaining allegations of Paragraph 7 
of the Petition. 

8. Denies the allegations of Paragraph 8 of the Petition..- 

For further answer to the Petition herein, Respondent 
alleges: 

9. Upon information and belief, the principal duty of 
Petitioner Donald M. Cerra, in his capacity as Special Agent of 
l+he Internal Kevenue Service, is to conduct investigations in cas® 
or suspected income tax fraud and, where he deems it appropriate, 
to recommend criminal prosecution in such cases. 

10. Upon information and belief, Petitioner Donald M. Cerra 
is and has been conducting an investigation with respect to the 
Respondent for the principal purpose of determining whether to 
recommend that criminal prosecution be instituted against the 
Respondent with respect to the tax returns filed by Respondent for 
the years 1968 through 1972, inclusive. 

ll. The books, records and other papers sought. by the summor. 
|° copy of which is attached to the Petition as exhibit "A", are 
wy property of the Respondent and are in his lawful possession, 
ard have been his property and in his lawful possession for a long 
and continuous period of time prior to the service of said summons 
upon him. 

12. The Respondent has a privilege under the Fifth Amendment 
yg the United States Constitution, and has properly asserted said 
privilege, to decline to give testimony and/or to produce for ex- 
amination the books, records and other papers, demanded by said 
summons. 

13. In response to said summons, the Respondent appeared 


before the said Donald M. Cerra on September 23, 1974, with his 


attorney, Sydney R. ” "in, and personally and by his said attorney 


4 
t 
xs 
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" to give testimony and/or to produce for examination the 
books, records and other papers sought by said summons, under the 
Fifth Amendment of the United States Constitution on the round ’ 
| 
that, to do so, might tend to incriminate him, all as set forth in 
} 

the Affidavit of Sydney R. Rubin, his attorney, attached hereto | - 
as exhibit "A". 

14 Respondent, John L. Beattie, Jr., by his attorney, does 
now hereby reassert his privilege under the Fifth Amendment of the 
United States Constitution to decline to give such testimony and/or 
to produce such documents, as demanded in the summons, on the sround 
that, to do so, might tend to incriminate him. 

15. As a further and independent ground for Respondent's 
refusal to comply with said summons, Respondent alleges that the 
summons is over-broad, lacks the specificity required by law, and 
I that the documents demanded therein are not reasonably necessary 
to said investigation. 
prays that this Court enter an order denying the relief sought in 


the Petition and dismissing the same, and grant to Respondent such 


WHEREFORE, the Respondent, John L. Beattie, Jr., respectfully 
‘me in this proceeding. 


other and further relief as this Court deems just together with his 
,- ff 
Ps / eA > 


Sydney R. Rubin 
Rubin, Levey and Battaglia, P.C 
959 Crossroads Building 
Rochester, New York 14614 
Attorneys for Resvondent. 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF NEW YORK 
} 
UNITED STATES OF AMERICA and ) 
DONALD M. CERRA, Special Agent ) 
of the Internal Revenue Servi : ) 
) 
Petitioner ) 
) 
V ) CIVIL ACTION NO. 
) 
JOHN I BEATTIE, JI ) 
) 
Respondent ) 
| 
AFF “IDAVT' [IT 
|| STATE OF NEW YORK ) 
) ss 
|| counry OF MONROE ) 
! 
| ’ 
Sydney R. Rubin, being duly sworn, deposes and says: 
| 1. I am an attorney, duly licensed to practice in the State 
| 


jof New York and in this Court, and have offices at 950 Crossroads 
j 


| Building in the City of Rochester, New York. I am the attorney 


|for the Respondent in the above-entitled proceeding. 

2. I was retained by the Respondent, John L. Beattie, Jr., 
as his attorney, on or about January 12, 1974, to represent him as 
his attorney in connection with an investigation of his federai 

llincome tax affairs being conducted by Donald M. Cerra, Special 
Agent of the internal Revenve Service. On or about September 13, 
{1974 the Respondent delivered to me a summons served upon him on 


that date by Petitioner, Donald M. Cerra, a copy of which is at- 


tached to the Petition in this proceeding as exhibit "A". At the 


same time, the Respondent informed me that the records and document 
described in said summons were in his personal possession and had 
so been in his personal possession for a long and continuous* per- 
iod of time prior to the service of said summons upon him, and that 
he regarded the same as his personal property 

Based upon my information concerning the nature of the 


duties of a Special Agent of the Internal Revenue Service, and my 
EXHIBIT "A" 


jprevious discussions and contacts wit 


Cerra in the course of this investigation, I concluded that there 


was a reasonable probability that said Special Agent might recom 


mend that criminal proceedings be instituted against the Resnvondent 


gation, and I so in- 


with respect to his tax returns under investi 
| 
lformed and advised the Respondent. 


' 
H 
| 4. Pursuant to the summons, Respondent appeared with me, as 


his attorney, at the place and time stated in the summons, before 


Petitioner, Special Agent Donald M. Cerra In response to a 
question by Special Agent Cerra, the ke ident acknowledged that 


the documents and records described in the summons were in his 
possession, but stated that, acting upon ny advice, he had declined 
to bring them with him for examination. I then stated, as attorney 
for Respondent, that he was declining to testify, or to produce 

for examination said documents and records described in the sum- 
!mons, pursuant to his privilege under the Fifth Amendment of the 


United States Constitution on the ground that, to do so, might tend 


————————————— 


to incriminate him. The Respondent then personally and on my 
advice stated that he was asserting his privilege under the Fifth 


Amendment of the United States Constitution and was declining to 
lzive testimony or to produce the records and documents described 


lin the summons on the ground that, to do so, might tend to in- 


and Special Agent Nick Como of the Internal Revenue Service, were 
also present at this time. The Special Agents of the Internal 
Revenue Service did not ask the Respondent to give any further 


! 
= him. James W. Richards, another attorney of Respondent, 
Be imony at this time 


/ f 
f/ ™ / so 
il Saat Fy EN fé oe it 
Sydney R. Rubin , 
Sworn to and subscribed before me 
this /%, day of January, 1975. 
4 y 
F Jo 
et = hy j Mieaps 
Notary Public 
saz 
STEPHEN | t 
Notary Public tn the state ow ¥ 
MONROER COUNTY % ae 
e& 
Cowmstasion fF apues March 0, 19 
; 
. o 


i] 
| UNITED STATES OF AMERICA and 
| DONALD M. CERRA, Special Agent 


IN THE UNITED STATES DISTRICT COURT FOR THE 
WESTERN DISTRICT OF NEW YORK 

} P Py . ° 

lof the Internal Revenue Service, 


Petitioners 
CIVIL ACTION NO. 


JOHN L. BEATTIE, JR., 


Respondent 


AFF .DAVIT 


STATE OF NEW YORK ) 
) ss.: 
cern OF MONRCE ) 


John L. Beattie, Jr., being duiy sworn, deposes and says: 
1. 2 am the Respondent in the above entitled proceeding. 
} 

2. On or about January 9, 1974 Donald M. Cerra, Special 


Agent of the Internal Revenue Service, and another revenue agent, 
called on me at my office in Rochester, New York. They showed me 
their Internal Revenue Service badges and stated that they had 
been assigned to investigate my federal income tax returns for the 
years 1968 or 1969 through 1972. At the same time, to the best of 
my recollection, Special Agent Cerra informed me that he was invest 
igating the possibility of criminal fraud, and advised me that I 
had a constitutional right to remain silent and to retain counsel. 
3. On or about January 18, 1974, James W. Richards, Esq., 
acting as my attorney and on my behalf, and with my knowledge and 
consent, requested that my accountant, Arthur W. Robeson, deliver 
to Mr. Richards, for delivery to me, various work papers, trial 
balances, and schedules which Mr. Robeson had prepared as the 
accountant for me and for my business, Canteen Vending Company of 
Rochester, a sole proprietorship On or about the same day, Mr. 
Richards delivered said papers to me, and the same have been in my 


continuous possession since that time and now are in my possession. 


of September 


Petition 


| 


other acecuntin services, was entitled have them as my sole 
property end that they therefore constituted my sole property; and 
this is scill my understanding and intent at this time. 


On or about January 12, 1974 I retained Sydney R. Rubin, 


Esq. to represent me as my attorney in connection wich the tax 


| 
| 
| 
| 


investigation being conducted by Special Agent Donald M. C2rra. 
Following the service upon “ae of said summons, and in response 
thereto, I appeared at the offices of Special Agent Donald «+f. Cerré 
= September 23, 1974, accompanied by my attorneys Sydney R. Rubin 
| and James W. Richards. At that time, and upon the advice of my 

| attorney, Sydney R. Rubin, I stated t.» Special Agent Donald M. Cer 
| and Special Agent Nick Como, who was also present, that I was 
yseeerting my privilege under the Fifth Amendment of the United 


Stazes Constituzion and was declining to give ctestimcny cr to pro- 


0, who was also present, 


that I was 


asserting my privilege under the Fifth Amendment of the United 
States Constitution and was declining to give testimceny cr to pro- 
duce the records and documents described in the summons on the 
ground that, to ‘do so, might tend to incriminate me. I hereby re- 
assert said privilege under said Fifth Amendment on the same groun 
6. In so asserting my privilege under the Fifth Amendment 
of the United States Constitution, and declining to produce said 


records and documents, it was and is my understanding, based upon 


paragraph 2 above and advice given to me by my attorneys, that 
said investigation might result in a recommendation by Special 
Agent Cerra that criminal proceedings be instituted against me wit 


respect to my tax returns for the years Yoing ae a 


Sworn to and subscribed before 


Ay “= 
an cao! 


me this }|°’~ day of January, 1975. John 
Pad 
Nie A am ) be ct 
Notary Pu ia 


} 
the statements made to me by Special Agent Cerra as described in 


SYDNEY Rs» RUBIN ‘ 
NOTARY PUSLIC, State of N. Y., Monroe Co s 
My Commission Expires March 30, 19.21.) 


i 


WESTERN DISTRICT 


Lespondent 


Nail ia Sit Si Sad Ned tall aA ih edd a exh 


© °ATE OF NEW YORK 
| 
COUNTY OF MONROE 


Arthur W. Robeson, being duly swern, deposes and says: 


907 Wilder Building in the City of Rochester, New York. In that 


. IT ama Certified Public Accountant with offices at 
| 
' 


jcapacity I was the accountant for John L. Beattie, Jr. of Rochester}, 
| 
| doing business as Canteen Vending Company of Rochester, a prop- 


rietorship. 


, 


907 Wilder Building in the City of Rochester, New York. In that 


capacity I was the accountant for John L. Beattie, Jr. of Rochester 
doing business as Canteen Vending Company of Rochester, a prop- 
rietorship. 

2. On or about January 18, 1974, Mr. Beattie's attorney, 
James W. Richards, Esq., requested that I deliver to him certain 
jwork papers which I had prepared for Mr. Beattie and said business. 
r. Richards stated that he was making this request on behalf of 
Mr. Beattie and that he intended to turn these papers over to 
Mr. Beattie. 

3. Since Mr: Beattie had paid me for my accounting services, 
including the preparation of these papers, I felt that he was 
entitled to have them if he so desired. I had no need for Ut e 
papers and have not since had any need for them. Accordingly, 
in compliance with his request, I delivered to Mr. Richards, for 
delivery to Mr. Beattie, the papers requested, relating to the 


years 1969 through 1972. 


fies 
begs W Kehontse 
Sworn to before me this Ar thur Robeson 


Yi ‘i 4 veh 1975. 
“eral fe ; 
NOTARY po Wg ‘e+ +c9 County 

My Com:.: rai oh gu, Ie 


) 


UNITED STATES DISTRICT COURT 
WSSTERN DISTRICT OF NEW YORK 


ET 


UNITED STATES and DONALD M. CERRA, 
Special Agent of the Internal Revenue 
Service, 
Petitioners 
- V8 - 


JOHN L. BEATTIZ, JR., 


Respondent 


David G. Larimer 

Assistant United States Attorney 

for petitioners 

Sydney R. Rubin 

2 Main Street fast 

Rochester, N.Y. 14614 

Attorney for respondent 

By order dated January 7, 1975 this court 
direct#a that the respondent show cause before this 
court on January 27, 1975 why he should not be compelled 
to obey the Internal Revenue summons served upon him on 
September 13, 1974. The respondent on January 14, 1975 
filed his answer. The matter came on for argument before 
this court and was submitted by the parties on written 
memoranda. On due consideration it is hereby 

ORDERED that the respondent's claims of privilege 
under the Fifth Amendment and respondent's further grounds 


for refusal to comply with the summons, as set forth in 


alt~ 


ee 


respondent's answer, are overruled. The summons will be 
enforced. The respondent shall appear pursuant to the 
summons at the Intelligence Division, Room 509, 100 State 
Street, Rochester, New York, on the 3rd day of June, 1975, 
at 10:00 A.M. oS 


4? 
ee ad “a 


HAROLD P. BURKE 
United States District Judge 


~was, 
Oe 
‘ 
} 
“lj 
Az 
aA 
a 


~ 


May /G_, 1975. 


ao 
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IN THE UNITED STATES DISTRICT COURT FOR THE 


WESTERN DISTRICT 


OF NEW YORK 


UNITED STATES Of AMERICA and 

DONALD M. CERRA, Special Agent 

of the Internal Revenue Service, 
Petitioners 


Vi. 


JOHN L. BEATTIE, JR/, 


Nee Ne Ne Ne 8 OS ee” 


Respondent 


NOTICE OF M 


PLEASE TAKE NOTICE, that upon the affidavit of Sydney R. 


Rubin, Esq., sworn to the 19th day of May, 1975, a copy of which 


is hereto annexed, and upon the Petition, Answer, and all other 
proceedings heretofore had herein, the undersigned will move this 


Court at a motion calendar thereof, to be held at the United 


States Courthouse, Rochester, New York, on the 27th day of May, 


1975 at 10:00 in the forenoon, or as soon thereafter as counsel 


can be heard, for an Order: 
| 1. Staying .an order of this Court made on May 16, 1975 over- 
ruling the Respondent's claims of privilege under the Fifth Amend- 


ment and directing that the Respondent appear pursuant to summons 


such 


at the Intelligence Division on June 3, 1975 at 10:00 a.m: 


stay to continue until the United States Supreme Court shall have 


decided the appeals presently pending before it in United States 


v. Kasmir, 499 F. 2d 444 and United States v. Fisher, 500 F. 2d 


683, and until further order by this Court; 


2. In the alternative, staying said order of this Court 


made on May 16, 1975, directing enforcement of said summons, 


pending appeal by Respondent to the United States Court of Appeals 


for the 


until 


La7S. 


decision on said app 


Dated: May 19, 1975 


Second Circuit 


said Court 


2a] 


from said 
of Appeals 


and until 


order of this Court made May 16, 


shall have made and entered its 


further order by this Court. 


ie 2 ee / ae ets 
Sydney R. Rubin, Esq. _ 
RUBIN, LEVEY AND BATTAGLIA, P.C, 
959 Crossroads Building 
2 Main Street East 
Rochester, New York 14614 
Telephone: (716) 546-1398 
Actorneys for Respondent 


THE UNITED STATES DISTRICT COURT FOR THE 


WESTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA and 

DONALD M. CERRA, Special Agent 

of the Internal Revenue Service, 
Petitioners fisc. Civil 
| 


Vv. 


~ 


JOHN L. BEATTIE, JR., Respondent 


| 
AFF LDAVIT 
| I, SYDNEY R. RUBIN, being duly sworn depose and say: 


I am an attorney at law and am the attorney for John L. 


Beattie, Jr., the Respondent in the above-entitled proceeding. 


| The only issue in this proceeding is whether the Respondent 
pea a privilege under the Fifth Amendment with respect to certain 
papers im his possession. On or about January 30, 1975, the 


United States Supreme Court granted certiorari in the cases of 


United States v. Kasmir, 499 F. 2d 444, (C.A. 5th) and United 


States v. Fisher, 500 F. 2d €32 (C.A. 3rd). It appears probable 


that the decision of the Supreme Court in said cases will resolve 
the issue in the present case. 


It is my belief that, if the Respondent is required to pro- 


duce the papers described in the summons on June 3, 1975, as dir- 
ected in this Court's Order of May 16, 1975, his Fifth Amendment 
rights may be irrevocably compromised and violated, even if the 
Supreme Court subsequently decides the issue before it in accord- 
ance with Respondent's contentions herein. The Respondent may be 
seriously prejudiced if he is required to disclose what the 


Supreme Court may hold is privileged. 


On the other hand, it does not appear that the interests 
of the United States would be substantially prejudiced if a stay, 
pending the Supreme Court resolution of this issue, is granted. 
|The affidavit of Special Agent Donald M. Cerra, annexed to the 


Petition, states that he has been assigned to investigate the 


income tax liabilities of Respondent for the years 1968 through 


1972. The statute of limitations for criminal prosecution in 

tax evasion cases is generally six years from the date the return 
was filed. Section 6531 I.R.C. Accordingly, although the statute 
has now apparently expired for 1968, it will remain open for 

1969 until at least April 15, 1976; and for the subsequent years 
involved, until well after the Supreme Court is likely to decide 
the cases pending before it. 


In the alternative, the motion asks that this Court stay its 


. 
order pending disposition of an appeal to the United States Court 
° — Appeals for the 2nd Circuit. Respondent has not yet filed an 
appeal, because he is first making this motion. However, the 
lundersigned attorney assures this Court that if the motion for a 
stay pending the Supreme Court decision is denied, he will immedi- 
lately file an appeal and prosecute it diligently. Accordingly, if 
the motion for stay pending the Supreme Court decision is denied, 
it is respectfully requested that the alternative relief be 
\ 
lloranted -- namely, a stay pending disposition of appeal to the 
[om of Appeals for the 2nd Circuit, so that Respondent's rights 
Nwill not be prejudiced. 
| Respectfully submitted, 
‘) C fi be 
lease A. win fC eo 
Counsel for Respondent 
Sworn to before me this . 
19th day of May, 1975. / 
Pa f ae ) f 
+ | / | \ i; a i 
‘ (ya | oc . ; 
ee AT st see’ A 7 Beas A RE ie 
: Notary Public i, 
‘STEPHEN L. RAYMOND 
Notary Pubiic ia the State of New ve ves 
MONROE COUNTY , N.Y. _ 
C@omumiesiva Expires March 3, 19.‘ 29 


IN THE UNITED STATES DISTRICT COURT FOR THE 


WESTERN DISTRICT OF NE 


UNITED STATES OF AMERICA and 
DONALD M. CERRA, Special Agent 
of the Internal Revenue Service, 


Petitioners 


Mise. Civil 


JOHN L. BEATTIE, JR. 


> 


ee ee 


_ Respondent _ 


NOTICE OF APPEAL 


NOTICE IS HEREBY GIVEN, that John L. Beattie, Jr., the 
Respondent above named, hereby appeals to the United States Court 
of Appeals for the Second Circuit from an order of this Court 
made and entered on May 16, 1975 overruling the Respondent's 
claims of privilege under the Fifth Amendment, directing that a 
summons served upon him on September 13, 1974 be enforced, and 
directing Respondent to appear pursuant to said summons. This 


appeal is taken from each and every part of said order: 


44 ) ; 
oe Juyduty SX Fivcken 

Sydney R- Rubin, Esq. 
RUBIN, LEVEY AND BATTAGLIA, P.C. 
950 Crossroads Building 
2 Main Street East 
Rochester, New York 14614 
Telephone: (716) 546-1398 
Attorneys for Respondent 


Dated: May 23, 1975 


